STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

FLORI DA REAL ESTATE COW SSI ON,
Petiti oner,

VS. Case No. 99-1265

FAZAL ALl ,
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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
before Larry J. Sartin, a duly designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings, on June 29,
1999.

APPEARANCES

For Petitioner: Ghuni se Coaxum Seni or Attorney
Di vision of Real Estate
Departnent of Busi ness and Prof essi onal
Regul ati on
Hurston North Tower, Suite N308
400 West Robi nson Street
Ol ando, Florida 32801-1772

For Respondent: Rodney G Gregory, Esquire
Rodney G Gregory, P.A
3900 Atl antic Boul evard
Jacksonville, Florida 32207

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent, Fazal Ali
commtted the offenses alleged in an Adm nistrative Conpl ai nt

i ssued agai nst himon Decenber 16, 1998.



PRELI M NARY STATEMENT

On Decenber 16, 1998, Petitioner, the Departnent of Business
and Professional Regul ation, issued an Adm ni strative Conpl ai nt
al I egi ng that Respondent, Fazal Ali, violated Sections
475.25(1)(b),(d)1, and (q), Florida Statutes (by failing to make
di scl osure regardi ng agency as required by Section 475. 278,
Florida Statutes). M. Ali disputed the allegations of fact of
the Adm nistrative Conplaint by an Election of R ghts dated March
2, 1999.

A copy of the Adm nistrative Conplaint and the El ection of
Rights were filed with the Division of Adm nistrative Hearings on
March 22, 1999, by Petitioner with a request that the matter be
assigned to an Admnistrative Law Judge. The nmatter was assi gned
to the undersi gned.

The formal hearing of this case was conducted by video
conferenci ng equi pnent. The undersigned was |ocated in a hearing
roomof the Division of Adm nistrative Hearings |ocated in
Tal | ahassee. Petitioner, Respondent, the court reporter, and al
the witnesses were located in Video Room 300, Building A Duval
Regi onal Service Center, in Jacksonville, Florida.

Petitioner presented the testinony of Janes E. Pierce, J.
Earline Lanb, and Herbert Ray Lively. Petitioner's Exhibits 3

through 6 were accepted into evidence.



Respondent testified on his own behal f and presented the
testinony of Angela Lorraine Lively and Karen Gray. Respondent's
Exhibits 1 and 2 were accepted into evidence.

A Transcript of the hearing was filed on July 13, 1999.
Proposed orders were, therefore, due on or before August 2, 1999.
Petitioner filed a proposed order on August 2, 1999. No proposed
order was filed by Respondent. Petitioner's proposed order has
been fully considered in entering this Recomended O der.

FI NDI NGS OF FACT

1. Petitioner, the Departnent of Business and Professional
Regul ation, Division of Real Estate (hereinafter referred to as
the "Division"), is an agency of the State of Florida. The
Division is charged with the responsibility for, anong ot her
t hings, regulating the practice of persons holding real estate
brokers' and real estate sal espersons' |icenses in Florida.
Section 20.165, and Chapters 455 and 475, Florida Statutes
(1997) .

2. Respondent, Fazal Ali, is now, and at all tinmes rel evant
to this matter has been, licensed as a real estate sal esperson in
Florida. M. Ali holds |icense nunber 0604229.

3. Prior to and during Septenber and October 1997 M. Ali
was enpl oyed as a sal esperson by S & J Enterprise of
Jacksonville, Inc., t/a/l Re/Max Al pha Realty (hereinafter

referred to as "Re/ max").



4. During Septenber 1997 Re/Max had listed a parcel of rea
property | ocated at 3444 Deer Street, Jacksonville, Florida
(hereinafter referred to as the "Deer Street Property").

5. I n or about Septenber 1997 Herbert and Angel a Lively
contacted Re/ Max about the Deer Street Property. M. A was
desi gnated as the sal esperson to assist the Livelys.

6. At the time that Livelys inquired about the Deer Street
Property, a contract for sale was al ready pending on the
property. 1In the event that the pending contract fell through,
M. Ali prepared a back-up contract on the Deer Street Property
for the Livelys. The Livelys gave M. Ali a check made payabl e
to Re/Max in the anmount of $500.00 to be used as a deposit on the
contract.

7. The contract on the Deer Street Property ultinmately was
carried out. Thereafter M. Ali continued to show the Livelys
ot her property, including a parcel at 1602 East 10th Street,
Jacksonville, Florida (hereinafter referred to as the "10th
Street Property").

8. On or about Septenber 26, 1997, M. Ali conpleted an
offer to purchase the 10th Street Property on behal f of the
Li velys. The contract specified that the Livelys had deposited a
$500. 00 bi nder deposit on the property. M. Ali agreed to use
t he check for $500.00 check previously given to himby the
Livelys on the Deer Street Property as the binder deposit on the

10th Street Property.



9. M. A failed to provide the Livelys with required
agency disclosures at the tine the offer on the 10th Street
Property was conpl et ed.

100 M. Al also failed to remt the $500. 00 bi nder deposit
to Re/Max. Instead, M. Ali kept the check in his possession.

11. The Livelys' offer was accepted and a contract for the
sale of the 10th Street Property to the Livelys was executed on
Sept enber 30, 1997. The $500. 00 deposit check was still not
deposited by M. Ali.

12. When J. Earline Lanb, Re/Max's registered real estate
broker, learned that there was a contract on the 10th Street
Property and that the $500.00 bi nder deposit had not been
remtted by M. Ali, she contacted the Livelys and M. Ali.

13. M. A adnmitted to Ms. Lanb that he had the $500. 00
bi nder deposit check and sone financial docunents that bel onged
to the Livelys. M. Ali agreed to retrieve and return the check
and docunents to Ms. Lanb.

14. On or about October 20, 1997, M. Ali returned the
$500. 00 check which the Livelys had given himin Septenber to Ms.
Lanb. The original check was destroyed.

15. On or about October 17, 1997, the Livelys wote a new
$500. 00 check for the binder deposit. That check was deposited
by Re/ Max.

16. The contract for sale of the 10th Street Property

eventually closed. The Livelys purchased the property for the



purchase price agreed to after the offer prepared by M. Ali on
t heir behal f had been submtted.

17. The Livelys were satisfied wth M. Ali's assistance.
The evidence failed to prove that the Livelys suffered any harm
as aresult of the failure of M. Ali to deposit their binder
deposit check or his failure to provide themw th agency
di scl osures.

18. The evidence failed to prove why M. Ali failed to
deposit the Livelys' $500 check with Re/ Max. The evidence al so
failed to prove that M. Ali attenpted to gain any advantage from
his failure to deposit the check.

19. Prior to Cctober 1997 M. Ali decided to | eave the
enpl oy of Re/Max. On Qctober 2, 1997, M. Ali filed a form400.5
with the Division reporting a change in enploynent. M. Ali
reported that he was enpl oyed by Results Real Estate |Investnents
Corp. M. A certified on the formthat "I have notified ny
former broker of this change .

20. M. A did not informanyone at Re/Max that he was
resigning or that he was enpl oyed by Results Real Estate
| nvestments Corp. M. Ali also retained the $500. 00 binder
deposit check which he had received while enpl oyed by Re/ Max.

21. On Cctober 16, 1997, Ms. Lanb informed M. Ali that he
was term nated from Re/ Max because of his failure to deposit the
$500. 00 bi nder deposit fromthe Livelys. M. A did not inform

Ms. Lanb that he had already filed a form400.5 with the D vision



reporting his association with Results Real Estate Investnents
Cor p.

22. Ms. Lanb learned of M. Ali's association with Results
Real Estate Investnents Corp. after filing a form400.5 with the
Division reporting M. Ali's term nation by Re/ Max.

23. The evidence failed to prove why M. Ali failed to
tinmely report to Re/Max his new association with Results Real
Estate Investnents Corp. The evidence also failed to prove that
M. Ali gained or attenpted to gain anything fromhis failure to
di sclose. The evidence also failed to prove that Re/ Max or
Results Real Estate Investnents Corp. suffered any harmfrom M.
Ali's failure to disclose.

24. The evidence failed to prove that M. Ali has had any
ot her disciplinary actions brought against himby the Division.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction of the parties to, and the subject nmatter of, this
proceedi ng. Section 120.57, Florida Statutes (1997).

26. The burden of proof in this proceeding was on the
Division, the party asserting the affirmative of the issue: that
Respondent commtted violations of Section 475.25(1), Florida

Statutes. See Florida Departnment of Transportation v. J. WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). The Division was required to neet its



burden by clear and convi ncing evidence. Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).

27. Section 475.25, Florida Statutes (1997), authorizes the
Fl ori da Real Estate Conm ssion to take disciplinary action
against the license of any real estate broker or real estate
sal esperson if the licensee commts certain specified acts. O
the specified acts of Section 475.25, Florida Statutes (1997),

Respondent was charged with violating the follow ng:

(b) Has been guilty of fraud,

m srepresentation, conceal ment, false prom ses,
fal se pretenses, dishonest dealing by trick,
schene, or device, cul pable negligence, or
breach of trust in any business transaction in
this state or any other state, nation, or
territory .

(d)1. Has failed to account or deliver to any
person, including a |licensee under this
chapter, at the tinme which has been agreed upon
or is required by law or, in the absence of a
fixed tinme, upon demand of the person entitled
to such accounting and delivery, any personal
property such as noney, fund, deposit, check,
draft, abstract of title, nortgage, conveyance,
| ease, or other docunent or thing of val ue,
including a share of a real estate conm ssion

: However, if the licensee, in good faith,
entertalns doubt as to what person is entitled
to the accounting and delivery of the escrowed
property, or if conflicting demands have been
made upon the licensee for the escrowed
property, which property she or he still
mai ntains in her or his escrow or trust
account, the licensee shall promptly notify the
conmmi ssi on of such doubts or conflicting
demands and shal |l pronptly:



t hat :

28.

29.

a. Request that the conm ssion issue an
escrow di sbursenent order determ ning who is
entitled to the escrowed property;

b. Wth the consent of the parties, submt
the matter to arbitration;

c. By interpleader or otherw se, seek
adj udi cation of the matter by a court; or

d. Wth the witten consent of all parties,
submt the matter to nediation

If the licensee pronptly enpl oys one of the
escape procedures contained herein, and if she
or he abides by the order or judgnent resulting
therefrom no adm nistrative conpliant may be
filed against the licensee for failure to
account for, deliver, or nmaintain the escrowed

property.

(q) Has violated any provision of s. 475.276
or s. 475.278, including the duties owed under
t hose sections.

Rul e 61J2-14.009, Florida Adm nistrative Code,

Every sal esperson who receives any deposit,
as defined in Rule 61J2-14.008, Florida
Adm ni strative Code, shall deliver the sane
to the broker or enployer no |later than the
end of the next business day foll ow ng
receipt of the itemto be deposited.

Sat urdays, Sundays and | egal holidays shal
not be construed as busi ness days.

The evidence in this case proved that M. Ali,

capacity as a real estate sal esperson, received a "deposi

defined in Rule 61J2-14.008, Florida Adm ni strative Code,

amount of $500.00 fromthe Livelys.

requires

in his
t" as

in the

The evi dence al so proved



that M. Ali did not deliver the deposit to Re/Max wthin the
time require by Rule 61J2-14.009, Florida Adm nistrative Code.

30. Having failed to deliver the $500.00 check to Re/ Max as
required by Rule 61J2-14.009, Florida Adm nistrative Code, M.

Ali violated Section 475.25(1)(d)1, Florida Statutes (1997), as
alleged in Count 1 of the Adm nistrative Conpl aint.

31. M. Ali's failure to disclose his dual association with
Re/ Max and Results Real Estate Investnents Corp. constituted a
beach of trust in a business transaction in violation of Section
475.25(1)(b), Florida Statutes (1997).

32. M. Ali's failure to make the agency di scl osures
required by Section 475.278, Florida Statutes (1997).

33. The Division has requested that M. Ali be placed on
probation for a period of one year fromthe entry of the final
order in this case; that he be required to successfully conplete
a - hour escrow managenent course for real estate brokers; and
that he be required to pay an adm nistrative fine of $1,000.00.

34. The puni shnment recommended by the Division is
consistent with Rule 61J2-24.001, Florida Adm nistrative Code.
The Division, however, has failed to take into account the
mtigating factors of Rule 61J2-24.001(4), Florida Adm nistrative
Code, or the disciplinary guidelines of Rule 61J2-24.002, Florida
Adm ni strative Code, in recommending a fine of $1,000.00. A fine
of $500.00 is nore reasonabl e when the fact that the evidence

failed to prove that M. Ali commtted any of the violations for
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financial reward is taken into account and the fact that no one
was financially harmed by M. Ali's actions is taken into
account .

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered by Petitioner
finding that Respondent has violated Sections 475.25(1)(b), (d)1,
and (q), Florida Statutes, as alleged in the Admnistrative
Conmpl ai nt 1 ssued agai nst Respondent. It is further

RECOVMENDED t hat Respondent be placed on probation for a
period of one year fromthe entry of the final order; that he be
required to successfully conplete a 45-hour post-Ilicensure
course; and that he be required to pay an adm nistrative fine of
$500. 00.

DONE AND ENTERED this 10th day of August, 1999, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 10th day of August, 1999.
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COPI ES FURNI SHED:

Ghuni se Coaxum Seni or Attorney
Di vision of Real Estate
Departnent of Business and

Pr of essi onal Regul ati on
Hur ston North Tower, Suite N308
400 West Robi nson Street
Ol ando, Florida 32801-1772

Rodney G Gregory, Esquire
Rodney G Gregory, P.A
3900 Atl antic Boul evard
Jacksonville, Florida 32207

Herbert S. Fecker, Division Director
D vision of Real Estate
Departnent of Busi ness
and Prof essional Regul ation
400 West Robi nson Street
Post O fice Box 1900
Orlando, Florida 32802-1900

W 1iam Wodyard, Ceneral Counsel
Departnent of Busi ness

and Prof essional Regul ation
1940 North Monroe Street
Nor t hwood Centre
Tal | ahassee, Florida 32933-1920

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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